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with subsequent conduct of the parties (and without evidence of any specific 
agreement to become man and wife) is sound sense and sound law. See (1918) 
27 Yale Law Journal, 702, commenting on 5 'chaffer v. Krestovnikow (1917, 
N. J. Ch.) 102 Atl. 246, which the principal case affirms. A strong technical argu- 
ment can be made on the other side. See (1916) 26 Yale Law Journal, 145. 
But the whole strength of the position that a second ceremony, though informal, 
must be shown, depends on a supposed necessity, to constitute common law mar- 
riage, of a conscious contract at some definite time to enter upon the relation. 
Though no language expressly so stating has been found, it is believed that the 
cases — the more modern cases particularly, cited in the comments indicated — 
can be interpreted to mean only that simple agreement to be husband and wife, 
such as continues practically throughout a normal marriage, is all that is 
necessary to constitute a common law marriage, and all that need be shown to 
prove one. Cf. note below. 



Marriage and Divorce — Fraud and Annulment — Wife Pregnant by 
Another. — The plaintiff married the defendant because she represented that he 
had caused her to become pregnant. On discovery that another was the father 
of her child, he repudiated her and the child, and brought suit for annulment, 
although the woman had informed him before marriage that she had had inter- 
course with another. Held, that the decree annulling the marriage was correct. 
Gard v. Gard (1918, Mich.) 169 N. W. 908. 

The conflicting authorities on ithe precise question — on which the Michigan 
court had twice divided evenly without being able to render a decision — are well 
reviewed in the opinion. The principal case seems to present the sounder view, 
particularly where, as here, the plaintiff entered on the marriage with the single 
aim of in some measure straightening out what he was led to believe were the 
consequences of his own wrong. Fraud "in an essential" is settled to be ground 
for annulment. See (1916) 26 Yale Law Journal, 159. It seems to be 
admitted that such facts as those in the instant case involve an "essential." 
And neither the objection based on unclean hands, nor that based on notice 
enough to put the husband on inquiry, seems overly in point. For discussion of 
other aspects of annulment see E. W. Spencer, Some Phases of Marriage Law 
(1915) 25 Yale Law Journal, 58; and (1916) 25 ibid. 258, 326; (1917) 26 
ibid. 506, 622; (191 9) 28 ibid. 272. 



Marriage and Divorce — Slave Marriage — Effect of Emancipation. — In 1862 
the decedent, a slave, "married" the plaintiff's mother, also a slave, with the 
consent of their masters, by a public joining of hands followed by a ball. The 
couple lived together as husband and wife before and after emancipation. Sub- 
sequently the decedent left his wife and married the defendant. The plaintiff 
brought suit inter alia to be recognized as the sole heir of the decedent. The 
defendant denied his legitimacy. Held, that the plaintiff was the heir of 
the decedent. Wiley v. Bowman (1918, La.) 80 So. 243. 

Even to-day the status of slavery is coming before our courts, chiefly in 
questions involving inheritance and marriage. See (1914) 24 Yale Law Journal, 
75, discussing Jones v. Jones (1914) 234 U. S. 615, 34 Sup. Ct. 937. A slave 
"marriage" did not in itself produce any of the civil consequences of marriage. 
But when entered on by the consent of the master and the moral assent of the 
slave, it did from the moment of freedom produce all those consequences, 
operating retroactively at least as regards the legitimation of children ; but the 
"marriage" must have existed at the moment of freedom. It thus appears 



